
The Journal of the International Machinery & Technical Specialties Committee

. $20.00
$25.00 Foreign

2001 -2002 Fiscal YearVolume 18

Issue # 3 & 4 (Double Issue)

CONTENTS

2EDITOR'S CORNER-Leroy L Ackermann. ASA

4CHAIRMAN'S PERSPECTIVE-Melvin I. Finberg, ASA

APPRAISING MACHINERY & EQUIPMENT: ART OR SCIENCE-Leslie H. Miles. Jr., ASA 6

THE VALUATION OF HYDROELECTRIC GENERATING
FACILITIES-Richard K. Ellsworth, ASA 9

CYBERLINKS OF VALUE -Leroy L Ackermann, ASA 15

MACHINERY & EQUIPMENT CONFERENCE, SYDNEY, AUSTRALIA 16

MARITIME EXPERTS AND THE FEDERAL RULES OF
EVIDENCE-Capt. E. S. Geary, AS A, M.SC, P.Eng (UK) 18

USE OF SRVIVOR CURVES FOR APPRAISAL PURPOSES-John S. Ferguson. ASA 22

BOOK REVIEW-Leroy L Ackermann, ASA 28

HISTORY OF MACHINERY & EQUIPMENT-Larry J. Tapanen. ASA 30

JOURNALS FOR SALE 62

PROFESSIONAL DIRECTORY 63
PROFESSIONAL SERVICES ADVERTISING INFORMATION 67
SUBSCRIPTION AND OTHER INFORMATION 68

Copyright. @ American Society of Appraisers-2002
All rights reserved. For permission to reproduce in whole or in part. and for quotation privilege. contact International
Headquarters of ASA. or the publisher. Neither the Society. the Committee nor its Editor accept responsibility for the
statements or opinions advanced in articles appearing herein. and their appearance does not necessarily constitute
endorsement.

AMERICAN SOCIETY OF APPRAISERS ~ P.O. BOX 17265 ~ WASHINGTON, D.C. 20041

of the American Society of Appraisers
Editorial Office:

Ackermann & Tinker Appraisal Service 13014 Annita Drive 1 Glendale, CA 91206/818-956-6616
Business Office:

S. M. Dix Associates, Inc. 16167 -28th Street SE 1 Grand Rapids, MI 495461 E-mail: smdix@grnet.com



MARITIME EXPERTS AND THE FEDERAL RULES OF EVIDENCE
~

by Capt. E.S. Geary, M.Sc, P.Eng(UK)

Webster's Dictionary describes ex-pert -no one who is very skillful or well-informed in
some special field. Prior to 1993, under Rule 702. Testimony of Experts, those individuals who
were accepted as an expert generally were those who could demonstrate a high degree of profi-
ciency based on scientific, technical, or other specialized knowledge that would assist the trier of
fact to understand the evidence or to determine a fact in issue. A witness qualified as an expert
by knowledge, skill, experience, training or education, was permitted to testify thereto in the
form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the
testimony is the product of reliable principles and methods, and (3) the witness has applied the
principles and reliably to the facts of the case. Two U.S. Supreme Court cases and the recent
amendment of Rule 702 of the Federal Rules of Evidence have significantly changed the per-
spective and position in federal court cases of all testifying experts.

,

The first case to impact the perception of experts was the 1993 decision of Daubert v. Merrel
Dow Pharmaceuticals Inc., 509 U.S. 579. Daubert provided a broad check-list of conditions for
trial courts to apply in accessing the reliability of scientific expert testimony, which included
whether the expert's theory or techniques could be tested or whether it had been tested. This
asked if the expert's theory could be challenged in some objective sense, or is it simply a subjec-
tive, conclusory approach that cannot be reasonably assessed for reliability. Another element is
whether the theory or methodology been subject to peer review and publication and what is the
known or possible rate of error of the technique or theory when applied. Daubert also brought
forward .the question of whether the theory or technique had been generally accepted by the
scientific community. Contradictory results were apparent in the circuit courts as to whether the
Daubert decision applied to non-scientific evidence; this question was clearly addressed and
answered by the U.S. Supreme Court in its decision in the Kumho Tire Company, Limited v.
Carmichael, 526 U.S. 137 ( 1999) which acknowledged that the factors were to be considered for
all experts, not just scientific experts.

The court established that Daubert was not to be applied automatically, but rather that the
reliability and methodological requirements of Daubert were essential to any determination of
admissibility of expert evidence. In concert with the Kumho decision, the trial judge as the gate-
keeper, would have substantial latitude in making the final decision in assessing the reliability of
non-scientific expert testimony. To remove all questions concerning the applicability of the
factors and the gate-keeping role of the trial judges, the Federal Rules of Evidence were changed
effective I December 2000.

Rule 701 -Opinion Testimony by Lay Witnesses: States that if a witness is not testifying as
an expert, the witness testimony in the form of an opinion or inference is limited to those opin-
ions or inferences that are (1) rationally based on the perception of the witness, (2) helpful to
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provide a clear understanding of the witness' testimony or the determination of a fact in issue,
(3) not based on scientific, technical or other specialized knowledge within the scope of Rule
702.

.

Rule 702 -Testimony by Experts: If scientific, technical, or other specialized knowledge will
assist the trier of fact to understand the evidence or to determine a fact in issue, a witness quali-
fied as an expert by knowledge, skill, experience, training or education, may testify thereto in the
form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the
testimony is the product of reliable principles and methods, and (3) the witness has applied the
principles and methods reliably to the facts of the case.

Rule 703 Bases of Opinion Testimony by Experts: The facts or data in the particular case
upon which an expert bases an opinion or inference may be those perceived by or made known
to the expert at or before the hearing. If of a type reasonably relied upon by experts in the par-
ticular field in forming opinions or inference upon the subject, the facts or data need not be
admissible in evidence in order for the opinion or inference to be admitted. Facts or data that are
otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or
inference unless the court determines that their probative value in assisting the jury to evaluate
the expert's opinion substantially outweighs the prejudicial effect.
Since the Daubert decision all trial court judges are taking a closer look at the basis of expert
testimony and taking steps to exclude a high proportion of what they deem to be unqualified
experts. Citing the Daubert case Chief Justice William Rehnquist stated, "[t]he focus, of course,
must be solely on principles and methodology, not on the conclusions they generate." In addi-
tion to specific time limits and requirements for expert's reports, under Rule 26 of the Federal
Rules of Civil procedure the expert is charged with providing a report that includes, but not
limited to (a) a complete statement of all opinions, (b) the basis and supporting reasons for his or
her opinions, (c) the full supporting data and other information considered by the expert in
forming his or her opinion, (d) all supporting documentation and certificates in support of the
expert's qualifications, (e) a list and preferably copies of all technical publications authored by
the expert within the last 10 years, (f) a description and documentation of the compensation paid
and/or to be paid for the research, study and testimony, and (g) a detailed list of other cases in
which the expert has testified in deposition and trial over the preceding four years.

Entering the arena of the expert witness can be a daunting task. The role of the expert is to
inform and educate without bias or prejudice. Much like a professional thespian, the expert
must always consider the courtroom as a theater of dignity and respect. The expert is just one of
the players who must present his facts and findings and clearly articulate his opinion.' Display or
arrive at a conclusion with prejudice or bias and the case will surely be lost. However, even
before the proceedings begin, the first test of the emerging expert's real or perceived qualifica-
tions will initially be determined by the defense or plaintiffs lawyers who will question and
challenge the experts knowledge, skill, experience, training and education. 30 years crawling
around the holds of ships or the bilge's of yachts may be admirable and provide some level of
basic knowledge and experience, but may be deficient and expose a critical void in professional
training and education. Without question these issues that will ultimately be addressed by the
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~trial judge. The knowledge and experience may also be inconsequential and of little value unless
supported by thorough and comprehensive training and continuing education from recognized
institutions of advanced learning. Knowledge may be power, but without the supporting certifi-
cates to prove it, the trial judge or gate-keeper will quickly close the gate, bringing an end.to a
career, before it even had a chance to start.
Continuing educational certificates from Class Societies and other professional organizations
such as the Society of Naval Architects and Marine Engineers, National Association of Marine
Surveyors and the Society of Accredited Marine Surveyors in the USA, the Yacht Designers and
Surveyors Association and the Royal Institution of Naval Architects in the UK are fundamental
in establishing maritime credibility. Another valuable credential critical in valuation issues, is
that of Accredited Senior Appraiser status from the American Society of Appraisers in Washing-
ton, D.C. At the present time throughout the world, there are but 10 Accredited Senior Apprais-
ers of yachts, 12 who hold ASA certification of commercial vessels and 2 who hold ASA desig-
nation for both yachts and commercial vessels.

The Bottom Line: For those who qualify and are interested in adding Expert Witness to their
curriculum vitae, the effort will provide valuable expertise to the judiciary, while at the same
time be intellectually challenging and personally rewarding. A word of caution -even though an
assignment may appear financially appealing, an expert should never accept a case that is beyond
his or her expertise. A review of the case summary or the Pleadings will provide the expert with
a determination of the issues, before the assignment is accepted. While the individual's normal
fee schedule may apply for research and preparation, depositions and courtroom appearance are
generally charged at a fixed rate, portal-to-portal, and can vary from $1,000.00 to $1,500.00 per
day, or more depending on the experts professional qualifications. However, its an unfortunate
fact that from time to time unscrupulous lawyers will attempt to obtain expert testimony under
Rule 701 -Opinion Testimony by a Lay Witness -fees for lay witnesses can be as low as $35.00.
Fortunately the Federal Rules have made provisions for such scurrilous conduct. It is the pre-
rogative and right of a truly qualified expert to lodge an appeal with the presiding trial judge
under Rule 706(b) Compensation; " In other civil actions and proceedings the compensation

shall be paid by the parties in such proportion and as such time as the court directs, and thereafter
charged in like manner as other costs." If called as a lay witness, then any subpoena as such
must be strictly adhered to, if however the court deems the witness to be an expert, he or she is
entitled to reasonable expenses and normal expert fees. Distances and location of scheduled
appearances are considerations that must be factored into the equation.

~

If say, the expert is asked to testify in the Southern District of New York and they live in
Dallas, the expert must reach an agreement with the client as to when the clock starts ticking. In
most cases professional services as an expert are charged portal-to-portal, that is, when you
depart until such time as you return. After agreeing to accept the assignment as an expert in the
case, one should calculate approximately how much research and preparation time will be
needed, where and how many depositions you might be required to attend and the estimated
number of days in trial. The expert's appearance at a deposition or trial always requires the that
lawyer prepares the witness.. Depending on the complexity of the case this preparation time
could range from one to a number of hours and is chargeable time. Any lawyer or expert, re-
gardless of their experience, who believes pre-appearance preparation isn't necessary, is doomed
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to failure. The expert should draft a retainer agreement that recites specifically what is required,
when and where you will be a~ked to do it. After insuring that your policy covering errors &
omissions insurance is in force, present the retainer agreement along with an invoice to the
lawyer for execution and payment. Not until the retainer agreement is signed and returned with
the agreed amount should the case be accepted. If counsel should hesitate at paying a retainer
before the conflict commences, it may be a clear indication that fees and expenses won't be paid
during the heat of battle or after the last salvo has been fired.

With the proper credentials, sound preparation and research, professional presentation in the
courtroom and without the heart-bum of maybe collecting your fees and expenses, the expert
witness is in an enviable position. However, as all experts know he or she will only be remem-
bered by the results of their last case.

Captain E. S. Geary, ASA has appeared as an expert in admiralty and maritime cases in Federal,
State & local jurisdictions throughout the USA and Europe,. Amongst other credentials and
qualifications, Capt. Geary holds a masters degree (magna cum Laude) in Criminal Justice
Management, is a Certified Fraud Examiner, Marine Loss Adjuster, member of the American
Society of Appraisers and Accredited Senior Appraiser of Yachts & Ships, a Licensed & Regis-
tered Professional Engineer, Fellow of the Institution of Diagnostic Engineers (UK), IRCA
Certificated ISO 9001 & ISM Code Internal Auditor, member of the Yacht, Designers & Survey-
ors Association (UK), authorized Nautical Surveyor approved to carry out work for the United
Kingdom Maritime and Coastguard Agency, member of the Society of Naval Architects and
Marine Engineers (USA) and The American Society of Naval Engineers. He was named the
International Association of Marine Investigators 1996 Marine Investigator of the Year.

P.O. Box 1246, Fajardo, Puerto Rico 00738-1246 USA
Tel: (787) 860-1508 Facsimile: (787) 863-9019
e-mail: shipsurveyor@msn.com -WebSite: www.ship-surveyor.com
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FORENSIC ENGINEERING and the VALUATION SCIENCES
APPLIED TECHNOLOGIES IN THE MARITIME FIELD

By: Capt. E.S. Geary, ASA

While the owner of a large motoryacht was away on a hastily arranged business tripl his
vessel unexpectedly sank at her slip. Instructions received from European Underwriters requested
an investigation to determine, without prejudice, the cause of the sinking, resultant damages,
related cost of repairs and the retrospective and current Fair Market Value of the vessel. In the
early stages of the investigation underwriters modified their instructions to include and address
the issue of mitigation of damages by the assured. It was reported that during repairs to the
vessel's exhaust system two smooth sided flower pots had been used to plug the 12" port and
starboard exhaust lines. The cause of the flooding of the machinery space was due to the dislodg-
ment and movement of one or both of the flower pots placed in the exhaust lines. Smooth sided
plastic flower pots, if used on board a yacht, are normally found on deck filled with plants or
flowers, they are not generally used in the machinery spaces as watertight plugs. Neither of the
flower pots had been secured with mechanical fastenings, but were simply forced into the ex-
haust hoses to stop sea water from entering the vessel. In the inspection of the machinery spaces
only one flower pot was found, the second pot was never located. Using the Bar Code label,
which was still in place on the bottom of the remaining flower pot, inquiries found that the pot
had been purchased at a local Wal-Mart Discount Store. Through the Bar Code it was found that
this line of flower pots had been received into the stores inventory only 2 days before the sink-
ing. The exhaust repairs were reported to have been underway for two weeks. With the loss of
watertight integrity of the flower pots, located at the waterline, the vessel sank in a water depth
of 12'. Two days after the sinking, the vessel was raised and refloated by salvours for a fixed
price of $22,500.00. The additional damages, estimated at $10,000, sustained during the salving
effort were caused by the lack of reasonable care by the salvours and is normally recoverable by
the owner and/or his underwriters under provisions defined as salvours negligence. After the
refloating of the vessel the owner allegedly instructed a local shipyard to clean the vessel and
pickle her machinery. These instructions were said to have been verbal, which is contrary to
normal shipyard procedures.

The owner nor shipyard had a written record of the reported servicing instructions. A week
following the raising of the vessel an inspection was carried out, which revealed that other than
an external wash-down to remove surface mud, little or nothing had been done to mitigate the
damages or preserve any of the vessel's machinery or operating components. The vessel's twin
diesel engines and generator sets were found with surface rust and with internal components
seized. At this time the owner then claimed that the twin engines and generator sets required
replacement. Deteriorated interior furnishings and coverings had not been properly cleaned or
given proper ventilation. The damages to the furniture and fixtures had been accelerated with
extensive damage due to humidity and condensation.

ACOUISITION OF THE VESSEL

The agreement to purchase the motoryacht was executed in January of 1989. The hull was
laid in February of 1989 with final construction and launching on 31 August 1989. In the owners
application for insurance it was found that a number of material misrepresentations had been
made including, but not limited to the altered year of build of the motoryacht. The year of the
vessel was shown to be 1992 whereas the actual date of build had been 1989. It is important to
note that a vessel's age is determined by the date the keel is laid -not the date the vessel is

.
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launched. In the United States, federal regulations require that all recreational vessels have a 12
digit HIN or Hull Identification Number permanently imbedded into the upper starboard side of
the transom. The 12 digit HIN found on the motoryacht ended with B989 confirming a build date
of February 1989. From inception the owner of the motoryacht had experienced serious deficien-
cies with the hull and machinery, deficiencies that had lead surveyors to declare the vessel as
being unsafe, unsound and unseaworthy. As early as 6 months after delivery to the owner, his
surveyor rendered an opinion that the vessel should be confined to port due to the loss of struc-
tural integrity of the hull. Since its mandated introduction on 1 November 1972 the HIN must
include in its format, the U.S. Coast Guard assigned 3 digit (MIC code) Manufacturers Identifi-
cation Number, a 5 digit production or serial number and an alphabetic letter for the month of
build -i.e. A for January, B February through L for December. The 10th numeric digit is the
year of build with digits 11 and 12 representing the model year. Model years run from August to
31 July of the next year. As an example, a vessel built in July of 1993 would, in the last four
digits of the HIN, show G393. If the keel of the vessel had been laid in August the last four digits
would read H394 for a build date in August 1993, but a 1994 model year. It is a Federal offense
and a felony for anyone to alter, mutilate or remove the exterior HIN. Every vessel has a hidden
HIN obtainable only from the manufacturer for use by law enforcement or insurance investiga-
tors working with the authority of underwriters at interest. The Federally mandated HIN enables
a trained surveyor or investigator to determine the builder, production/serial number and age of
any vessel built in North America or a foreign built hull destined for importation into the United
States.

THE ISSUE OF VALUE

Under the Uniform Standards of Professional Appraisal Practice in appraising the subject
property, two approaches are generally considered in determining the present and/or retrospec-
tive valuation of a vessel, Cost and Market, also referred to as the sales comparison approach. In
applying the Cost approach methodology considerations such as physical, technological and
functional obsolescence would be addressed in percentages of depreciation over the life of the
subject vessel.

~

FAIR MARKET VALUE

The most probable price in cash or terms equivalent to cash, for which the appraised prop-
erty, if exposed for a reasonable time, will sell in a competitive market under all conditions
requisite to a fair sale, with the buyer and seller each acting prudently, knowledgeably, for self
interest, and assuming neither is under duress. In the case of this 1989 motoryacht based on the
original acquisition cost of $1,000,000.00, had the vessel been free of defect it could be reason-
ably expected that the vessel's normal depreciation would fall in the following range:

$850,000 to $800,000
765,000 to 704,000
742,050 to 668,800
719,789 to 648,736
698,196 to 629,274
677,251 to 610,396
656,934 to 592,085

1st year ('90)
2nd year('91)
3rd year ('92)
4th year('93)
5th year('94)
6th year('95)
7th year('96)

15% -20%
10% -12%

3%-5%
3%
3%
3%
3%

$150,000
85,000
22,950
22,261
21,593
20,945
20,317

$200,000 =
96,000 =
35,200 =
20,064 =
19,462 =
18,878 =
18,311 =

(net \'
(net \'
(net \'
(net \'
(net \'

(net'
(net'
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of some cases of early classic yachts, or vessels such as STORMY WEATHER or SANTANA, once
owned by famous luminaries such as the late Humphrey Bogart, or currency fluctuations, that
may apply during contract negotiations, production vessels of this size and type do not increase
in value. In fact, less than popular manufacturers and models often experience accelerated depre-
ciation, that in view of Agreed Value policies often compromise underwriters interests and those
of involved lending institutions. During the 1980' s Savings and Loan crisis in the United States,
the Resolution Trust Corporation, an organization charged with the liquidation of grossly inflated
marine loans, were hard pressed to dispose of these loans without substantial negative deficien-
cies. In early 1990 the owner of the motoryacht, after experiencing numerous problems, reported
to the builders that the vessel was suffering from serious hull structural failures and other major
defects with machinery. These discrepancies clearly indicated the sub-standard construction,
unsound and unseaworthy condition of the vessel. The repeated complaints by the owner to the
builders culminated and were summarized in various reports prepared by the owner's surveyors
in which they included their observations further confirming the vessel's unseaworthiness. The
builders failed to respond or meet their obligations under the hull warranty claiming that the
failures were a result of abuse by the owner. Litigation was found to be arduous, with excessive
costs and ultimately proved unsuccessful. Based on the analysis of the historical data and a
personal inspection of the motoryacht, it would be viewed, from an appraisal perspective at the
lowest level of value2. In support of this position one would include such factors as:

Excessive Functional Obsolescence: The design and utility of the motoryacht is no longer
desirable or economical compared with current state-of-the-art replacement vessels.

Excessive Physical Obsolescence: The vessel is damaged or worn beyond repair where the cost-
to-cure cannot be justified.

Excessive Economic Obsolescence: External factors, such as market demand, severely limiting
the potential sale of the vessel.

Considering the structural condition of the vessel during late 1990 and early 1991 her FAIR
MARKET V ALUE may well have been limited to the scrap value of her operatiQg machinery
and components or less than $250,000.003.

Under the General Conditions of all marine insurance policies, the burden of responsibility to
maintain a vessel in a seaworthy condition rests solely with the Assured. This is commonly
referred to as the implied warranty of seaworthiness4. 'Seaworthy' means fit for the hull's in-
tended purpose. Seaworthiness applies not only to the physical condition of the Hull, but to all its
parts, equipment and gear and includes the responsibility of assigning adequate crew. For a
vessel to be seaworthy, it and its crew must be reasonably proper and suitable for its intended
use. Port Risks Insurance5: In principle, this is a time policy by which a ship is insured whilst she
remains within the confines of a specified port area. In practice, an alternative form of port risks
insurance allows the ship to navigate outside the port area. Prior to the assessment of the actual
damages sustained and evaluation of sue & labour provisions in the mitigation of damages, it is
important to fIrst address the cause and effect of the sinking. It is a matter of record that the
ingress of water to the vessel's interior was the result of the dislodgment and failure of an unse-
cured6 plastic flower pot, improperly placed in the opening of the exhaust lines which were
located at the waterline. The owner was away and there was no Master and no caretaker present
at the time the vessel sank. Underwriters may view such behavior as Willful misconduct of the
Assured 7 resulting in a possible denial of all claims. Without proper sealing or plugging of the

exhaust lines during repairs and the use of a plastic flower pot to maintain watertight integrity,
seriously disregards the requirement of the owner to protect and maintain the vessel in a seawor-
thy condition. The responsibility to maintain the vessel in a seaworthy condition is required
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regardless of whether the vessel is allowed to navigate or subject to Port Risks Only. While the
vessel is afloat, the Seaworthiness provision applies and cannot be ignored. It was a matter of
record that the motoryacht was structurally unsound, unseaworthy and unsafe and the subject of
unsuccessful litigation against the builders. In view of the prevailing circumstances it is apparent
that the owner mal have had little interest in keeping the vessel; because of these circumstances
the Moral Hazard, the risk of a loss occurring by reason of intention or lack of responsibility of
the assured cannot be ignored. Based on Bernoulli's equation for fluid mechanics found in a
book on the same subject written by Victor Streeter in 1988, a 12" hole, similar to the exhaust
line, with a I" head (the "head" being the vertical distance from the hole to the waterline) would
provide an area of 113.10 square inches, permitting the inflow of 2828.9 GPM (Gallons per
Minute) to enter a vessel's interior. This is based on one 12" hull penetration. If both exhaust
lines were open the water flow would be doubled. The report of a rapid partial sinking of the
motoryacht is consistent with the estimated water flow. The only factor preventing the total
submersion of the vessel was the water depth of 12' of the marina and her being tied to the dock.

SUE & LABOUR PROVISIONS

~

Upon the refloating of the vessel the assured was obligated to immediately take steps to
mitigate his damages9. It would appear that with the exception of some initial pickling of the
engines, minimal steps were taken to mitigate the damages or preserve the vessel's interior.
Since the date of loss the vessel's interior furnishings and fittings sustained further damages and
loss due to high humidity and condensation. The subsequent and secondary damages would not
be covered under the policy. Various materials, which as part of the investigation had been
removed from the motoryacht, were placed in sealed evidence bags and were submitted to an
independent laboratory for testing. The first Sample (A) was a foam material that had been
installed on the vessel's cabin soles as a carpet backing. The second sample (B) was an overhead
insulation material commonly used in yachts of this type. Sample (C) was a white oily substance
found on the surfaces of the port generator control box (an area that was reportedly not subject to
submersion). Laboratory tests of the three samples revealed a wide range of Elements including,
but not limited to, (CI) Chlorine, (AI) Aluminium, (K) Potassium, (Cu) Copper, (S) Sulfur and
(C) Calcium. The lab results indicated that all samples contained elements of salt stating, II Semi-
quantitative EDS analysis revealed all samples (A),(B) and (C) has been exposed to sea water.'

This information was significant considering the-time period that had elapsed since the
sinking and reported thorough cleaning and flushing of the vessel's interior. The normal steps
that would have been required and undertaken by a prudent uninsured to preserve the condition
of the vessel's internal components and machinery would commence immediately upon refloat-
ing, or during the salvage effort. Servicing of the vessel's main engines and auxiliary generators
would take precedence over all other considerations irrespective of the weather conditions or the
time of day. Even before the dry docking of the vessel, the mitigation of damages would be
immediately undertaken by the owner, as mandated under the terms and conditions of the policy.
Under all conditions the owner or assured must immediately take reasonable steps in mitigation
of his damages as a prudent uninsured. While not limited to the following, it would be consid-
ered not only prudent, but mandatory to insure that the following procedures were undertaken to
preserve and mitigate the damages sustained as a result of the sinking. The Sue & Labour provi-
sions of Marine Insurance Policies provide for all reasonable costs and expenses to be for the
account of Underwriters at Interest -free of deduction.

2.
3.

Pressure -fresh water wash down of the entire engine room/machinery spaces
Removal of all external main engine components
Removal and pickling of all internal main engine and generator engine components 1°. The
ZF transmissions would be drained and pressure flushed with light oil before refilling.

7"
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4.

5.

6.

7.

8.

9.

10.

11.

The engine(s) would be continually turned and subjected to repeated oil and oil filter
changes (minimum 4), until all traces of water had been removed. New drive belts will be
installed.
During this process all engine(s) would be manually turned every hour. The injectors
would be removed, cleaned and reinstalled following which the engine(s) would be started
and run. The fIrst running of the engine(s) would be for a period of 10 minutes followed by
oil and filter changes. The second run would be for a period of 20 minutes minimum
followed by oil and filter changes. The third run would be for a period of 1 hour followed
by oil and filter changes. The fourth run would be for a period of not less than 2 hours
followed by oil and filter changes.
Lubricating oil samples would then be withdrawn for laboratory spectrochemical analysis.
If the fuel supply was suspect, the machinery would be provided with fuel from portable
containers.
In concert with the servicing of the vessel's machinery the related electrical components
would be removed and replaced with new components. Treatment of all surfaces with
Synco Super Lube@ Teflon treatment, or a similar solution, would have eliminated rusting
on previously untarnishedlunrusted engine surfaces.
Pressure -fresh water washdown of the vessel's exterior
Fresh water hose washdown of the entire interior followed by cleaning with mild soapy
water. All metal surfaces, door latches, hinges or other metal fittings should have been
removed, cleaned and treated with Corrosion Block@ or a similar preparation, which would
have eliminated rust and corrosion on these now destroyed fittings.
All carpets, drapes and other furnishings would be removed for inspection. Those items
that could be restored with dry cleaning or by other appropriate means would be so
cleaned. The cost of any renewals would have been adjusted under the provisions of the
Policy.
Following the fresh water washdown of all internal wood joinery the joinery would be
cleaned with a mild soapy solution, hand dried and treated with Teak cleaner, brightener
and dressing/sealer.
During the above preservation process the vessel's port lights would have been secured in
the open position with a minimum of ten large oscillating fans placed throughout the vessel
to insure the movement of air.

The foregoing mitigation of damages are, by their nature, labour intensive. The total number
of man hours required would be viewed from two perspectives, labour and materials. Labour
costs will vary depending on location and the level of technical expertise available. The first
perspective being technical, would require the need of two experienced marine engineers provid-
ing approximately 60 man hours each at the rate of say, $50.00 per hour which would incur costs
of some $6,000. The required parts and materials would be in the range of $4,000.00. to
$5,000.00. Three unskilled labourers would be required for a total of 40 hours each for general
cleaning and refinishing (120 man hours). Based on an unskilled hourly rate of $20.00 per hour,
labour costs of $2,400.00 would be incurred. Had the owner observed the requirements ,of his
policy to take all steps in the mitigation of damages, free of deduction, Underwriters would have
accepted the responsibility of these sue and labour expenses in the amount of $13,400.00 plus
$22,500.00 for salvours charges and costs in mitigation of the damages. The final payment to
salvours would have been adjusted depending on the success of recovery of claims dealing with
the reported salvours negligence. In support of the accepted procedures and steps required to
mitigate damages following a submersion, disinterested, but qualified, repairers were contacted
who confirmed the recognized/standard PICKLING PROCEDURES that should have been
employed. Subsequent inspections of the motoryacht, a number of weeks after the incident,
established that little, or minimal efforts had been expended to preserve the machinery and
interior components or to mitigate the damages sustained as a result of the sinking.

~
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MAIN ENGINES AND COMPONENTS

In contacting the engine manufacturers they provided vital information concerning the
watertight integrity of their product in a cold submersion situation (a situation where the engine1
are not running and submersed to less than one atmosphere). The manufacturers provided
specific details stating:

. A. If the 1,500 horsepower diesel engines, such as are installed in the motoryacht are profession-
ally cleaned and serviced following a cold submersion, these engines would not suffer any
permanent damage and could, following replacement of any needed electrical components
become fully operational.

B. The complete rebuild/reconditioning cost of this particular diesel engine is some $24,000.00.
The new list cost of the turbo chargers is $4,165.00 each.

Had the vessel's main engines been properly and professionally serviced following the
sinking, there would be no collateral or residual damage sustained. Any subsequent claim for
engine repairs and/or renewal, excluding those that would have been covered under the sue and
labour provisions, would not be for underwriters account. If technicians had indeed been in-
structed to pickle the machinery, and failed to carryout the required servicing, the cost of ma-
chinery renewal may best be directed to those responsible for post submersion care and mainte-
nance. The engine manufacturer further confirmed that had the motoryacht sunk in 12' of salt
water with an ambient temperature estimated at 70° to 80°, for a period of approximately 75 to 80
hours and if the standard procedures, as previously cited under items 1. through 11. were under-
taken the engines would sustain minimal, if any damage whatsoever.

The engine manufacturers stated that the turbo chargers would require cleaning, however due
to their method of sealed construction the only part that may be required would be the renewal of
the seal set. If however after running they emitted a white smoke the seals should be renewed.
The cost of the rebuild kit per turbo, including all seals, is under $300.00. The cost per turbo of
the mounting gasket set is $30.00. The list price of a new turbo charger is $4,165.00. The manu-
facturers added that the list price seldom applies for any replacement parts, as the discounts
begin at 10%. As to the need to replace the alternator(s), in referencing the parts catalogue a list
price of $4,100.00 is shown, however, if properly serviced, the alternators would not require
renewal because of the ring seals that isolate the internal wiring from external case. In pursing
the possible need for replacement of the starter motors the manufacturer pointed out that the
same watertight construction of the alternator is found on the starter motor, adding that the starter
motor interlock is also protected by a watertight seal and under the description of the submersion
in shallow water conditions it would not have been damaged. If the seal had been lost due to
wear and tear then the new list price is under $200.00. Moving to the Glo Plug Controller, he
stated that the control box should be inspected to insure no water had entered. The manufacturer
pointed out that previous experience with submersions even in deep water for long periods of
time, saw no water penetration. If the seal had been lost due to wear and tear this item could be
renewed at a list price of $200.00. The manufacturer was adamant that no damage 'would be
sustained if knowledgeable and experienced technicians had insured that all water was removed
from the cylinders and the basic steps in the pickling process was carried out. These steps would
insure that the engines would not suffer any permanent damage or loss of power.

~

INTERIOR FURNISHINGS. FIXTURES AND .J OINER Y

The interior wall covering was left unattended and eventually was damaged beyond repair,
not as a result of the sinking, but due to the lack of prompt and proper cleaning. The resultant
damage was caused as a result of humidity. The lack of initial cleaning, care and improper

r
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ventilation has damaged all hinges and other metal work beyond repair. The cost of these renew-
als and related costs are beyond the scope of cover afforded by the policy.

Salva e -Sue & Labour and Dama es Sustained as a result of the sinkin
Actual Cost of Salvage: $22,500.00 + Sue and labour charges: $13,400.00 = $35.900.00

Excluding salvage and those items covered under the Sue & Labour provisions of the policy,
replacement of those Items that may have been damaged as a result of the sinking totaled $
$108,230.00, including haulflaunch and 90 laydays. After a deductible of $20,000.00 the net
repair costs for underwriters account would be $88,230.00. Whether or not the owner of the
vessel was engaged in a criminal conspiracy rid himself of a vessel that had been defective from
inception and attempted to fraudulently obtain $1,000,000.00 in insurance proceeds by having
his underwriters declare the vessel a Constructive Total Loss will never be known. The investi-
gation into the claim revealed that material misrepresentations had been made by the owner that
would have affected the decision of underwriters as to whether they would have declined accep-
tance of the risk. The renewal of the policy was undertaken by underwriters in good faith with-
out being advised of the structural failures discovered or the unseaworthiness of the vessel.
Material information, which the owner was privy to within six months of the first issue of the
policy and his acceptance of the motoryacht from the builders. In addition to the fraudulent
misrepresentation of the year of build, failure to advise underwriters of the major hull structural
failures and resultant unseaworthiness, the lriotoryacht would have been over-insured virtually
from the inception of the policy. Under normal conditions latent defects are deemed recoverable
under the 'Inchmaree Clause"; however, an assured who knowingly engages in material misrep-
resentations enables underwriters to void the policy from inception. Following a careful review
of the investigation and the documented information surrounding the loss, the policy was ren-
dered null and void. Insurance fraud is a felony in the United States. Mter considering the
consequences of a criminal action, the assured quickly withdrew his claim. Underwriters closed
their file without further need to pursue or discuss issues concerning mitigation of damages, sue
and labour issues, or salvours claims. As the insurer, is headquartered in Europe, the valuable
resources of the National Insurance Crime Bureau (NICB ) could not be brought into play. The
NICB is a highly skilled organization that, working with law enforcement, investigates and
maintains a record of criminal activities involving insurance fraud. The NICB database covers
the entire range of insurance losses and claims including automobile theft, marine fraud and a
host of others. This non-profit organization is funded by U.S. based insurance companies who
have access to its services. As an overseas insurance company the activities and profile of the
named assured could not be introduced into the NICB database to determine if he had previously
engaged in the filing of questionable claims or introduce information to allow the creation of a
record for future reference. Even though a complex case involving a number of elements, the
successful combination and application of basic diagnostic engineering principles, a sound
knowledge of marine insurance coverage, salvage and repair costs and basic principles of the
valuation process, brought forth a truthful and fair resolution.

*****
About the ~uthor:
Capt. E.S. Geary holds two designations with the American Society of Appraisers in Marine
Survey- Yachts and Marine Survey-Commercial. As a practicing yacht and commercial ship
surveyor and marine loss adjuster his focus is on claims and losses throughout the Caribbean
Basin, Central and South America. He is the former United States Coast Guard Department
Chief-Pan-American Auxiliary Liaison and Special Policy Advisor to the Commandant of the
Venezuelan Coastguard .Amongst other memberships, affiliations and qualifications he is a
Registered Professional Engineer and member of the Society of Professional Engineers in the
United Kingdom and Union des Ingenieurs Professionnels of France. He is a Life Member of the
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Institution of Diagnostic Engineers of England, member of the Society of Naval Architects and
Marine Engineers, The American Society of Naval Engineers, The Nautical Institute and Yacht
Designers and Surveyors Association of the United Kingdom. A former director and member of
the International Association of Marine Investigators, President, Puerto Rico and Virgin Island
Chapters of the American Society of Appraisers, National Panelist of the American Arbitration
Association and Approved Arbitrator-BOAT/US Arbitration Plan. Capt. Geary holds a,Master of
Science degree in Criminal Justice Management (magna cum laude) .

\
P.O. Drawer 1246 -Fajardo -Puerto Rico 00738 USA Telephone (787) 860-1508
Facsimile (787) 863-9019
Internet web site: www .appraisers.org/pages/52.htm -e-mail address: shipsurveyor@msn.com

1 In contacting the airline the carrier confirmed that the owners flight reservation had been made the day before the

vessel sank.

2 Landesberg, Jack L., "The Lowest Level of Value", American Society of Appraisers, The Machinery & Technical

Specialties Journal, Fall 1995.

3 Based on a depreciation schedule of approximately 50% of replacement value

4 Leslie J. Buglass, "Doctrine of Warranty of Seaworthiness," Marine Insurance and General Average in the United

~, 3rd ed.: 41

5
Robert H. Brown, "Port Risks Insurance," Diction~ of Marine Insurance Terms and Clauses, 5th ed.: 21

()
Hose clamps, screws or waterproof tape

7
Donald O'May, "Hull Perils

ed.: 108.
-Wilful misconduct of the assured," MARINE INSURANCE -Law and Policl, 1st

8 R. H. Brown, "Moral Hazards," Dictionary of Marine Insurance Terms, 4th ed.: 258.

9
Your Duties After Loss as referenced in all marine insurance policies

10 While the engines of the motoryacht are sealed units, at the time of the sinking the vessel's exhaust lines were

open thus allowing salt water to enter the engine(s) interior. Proper cleaning and oil treatment would have stabilized
the internal components and prevented permanent damage.

11 Before adjustments for salvours negligence
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By Jason Jensen, Conservation Officer, St. Joseph, MN

tunities to try all tYpes of water recreation.
Everything from PWC's to sailing was pro-
vided for us to try.

Concurrent tracks of Education, Law
Enforcement, Facilities, Communication and
Professional Development, and Risk Man-
agement classes were held throughout the
week. I attended mainly the Enforcement
classes, but found a few education classes
useful too. The Enforcement classes included
boating statistics, combing enforcement and
education, management of water sports inju-
ries, B. W .1., accident scene management, and
thin ice rescue. Most of these classes were
taught by DNR officers. I was quite proud of
the professional presentations that were given
by these officers. It just goes to show again
how versatile we really are!

At the end of the seminar, they treated us
to a great banquet and opened up the exhibit
hall once again. The exhibit hall, which was
open all week, comprised of manufacturers
of rescue, enforcement, and watercraft gear.
I personally could have killed our budget in
this hall, talk about toys! Since this really
was my first attendance at a conference, I
realize that I do not have anything to com-
pare this experience with. I can say that I
would go again in a heartbeat for the simple
fact of creating "connections". I think we
all know the importance of this action.
Sharing ideas and common concerns has
created solutions more than once in this
country. Keep your eyes open for this
seminar next year, it should be just as

good.

In April 1997, a joint seminar of the
National Water Safety Congress and the
National Safe Boating Council was held on
Mission Bay in San Diego, CA. It was called
the International Boating and Water Safety
Summit. Around 500 people attended this
seminar which lasted one week. There were
many training classes to attend both before
and after the seminars. These classes in-
cluded boat based rescue, using PWC for
enforcement personnel (which I attended),
PWC for swift water rescue, and boating
safety instructor certification. For those of
you interested in using PWC for enforce-
ment, a company that goes by the name ofK-
38 provided the training for us at this class.
They really seemed to know their stuff, espe-
cially because the owner is a professional jet-
ski racer and knows all the tricks (kind oflike
it takes a crook to catch a crook!) No offense
Shawn! The class also included a portion on
locating stolen PWC. This included receiv-
ing a booklet to assist you in this task. The
booklet is copyrighted by K-38, so you have
to attend their training class to receive it, but
it is worth it.

When the seminar actually started (after
the golf tournament), we attended an open-
ing session that included presentations on
new multi-media lessons, education, and an
introduction to Ohio's Splash Test Dum-
mies. Awards were handed out to Adaptive
Boating Programs who are leading the way
to show people that water is a great equalizer
when used by the adaptive community. The
afternoon was reserved for beach side oppor-

At the start of our feature article on Puerto Rico in the last issue, we mention Captain
Geary and how much he assisted us in doing the Puerto Rico story. Here is a little more
about this expert on most all boating matters. We learned of him through our good friend,
Ken Swiderski, an Illinois Conservation Police Sergeant, who is active in the International
Association of Marine Investigators. When we told him we were going to Puerto Rico, Ken
immediately gave us Captain Geary's name. Ken told us that Ed won the 1996 award for
being Marine Investigator of the Year. The Association makes the award annually to an

Continued on next page

If you think you have some boating enforce-
ment problems, listen to what Ontario officer Gary
Warner relates in the OCOA newsletter.

There is an area of the Detroit River called
Crystal Bay. It is on the south end of the river near
Amerhstburg and is south of an unnamed island
that protects the bay from the strong currents of the
river. It has become a site for the daddy of all

boating parties.
While only about 1 % of the bay lies in the U.S.

the states provide the bulk of the boaters who come
here to have fun. They arrive on almost any
summer weekend and the boating safety enforce-
mentcommunity decided to monitor it on one long
weekend and Gary was invited to participate with
the OPP, Coast Guard and several other agencies.
There were 26 officers in the blitz in everything
from ajet ski to a 40' cruiser.

They found over 1 ,000 pleasure boats anchored
in the bay with over 4,000 people on board. Most
of them had on about as little clothes as possible.
If one added up the value of the boats and sold
them, the national debt might have been helped.
Most boats were from the U.S. and were from 25
to 60 feet in length.

Center of the party was the 60 foot Eagle. It had
two barges tied off to its stern and on the barges
was a live music band and a light show. Tied off in
a circle were 200 boats that formed an enclosure
called the "Inner Sanctum". There were chorus
lines of girls in thong bikinis doing the Macarena
on the sterns of boats.

Quite a party to attend, but the officers were
uninvited and with work to do. Here is the results
of the "work".

Citations: 20 on liquor license violations, 14on
small vessel regs, 11 operation while exceeding
the .08 alcohol content, 3 for impaired operation 3
other criminal code, 28 for customs act (probably
bringing over legal amount of liquor into Canada),
3 for Fisheries act.

During the checks, 600 cans and bottles of
illegal liquor were seized.

One civilian vessel sank at the entrance to the
bay putting four people in the water to be rescued.
An OPP patrol boat hit a buoy after dark and it
ripped a foot long gash in the hull below the
waterline and the officers had to beach it to keep it
from sinking. No one was injured in either acci-
dent.

All in all it was a very interesting and successful
operation but as one officer described it, "What
Hell must be like -attending a party like this and
being in uniform."
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outstanding investigator from all somewhere
in the world for their work in Marine theft.
While he is not an employee of any Natural
Resource Department, Ed is tremendously
well known in marine crime investigation
circles and with more than twenty years of
living there, he has a fIrst hand knowledge of
boating through out the Caribbean. He is self
employed and does a great deal of work for
marine insurance companies, but more im-
portantly he is well known for his years of
volunteer work in the promotion of marine
safety. After 15 years of volunteer service, he
recently took early retirement from the U.S.
Coast Guard Auxiliary, where he started as
the founder and fIrSt commander of the St.
Thomas, U.S. Virgin Islands flotilla, retiring
with the rank of Captain as Department Chief-
Pan American Auxiliary Liaison. In 1992, he
was commissioned a Captain on the Venezu-
elan Coast Guard Auxiliary and became Na-
tional Policy Advisor to the Commandant of
the Venezuelan Coast Guard. Even today he
spends four days per month training Venezu-
elan Coast Guard Auxiliary Commands
through out that Country. Mter graduating
with a Masters Degree in Criminal Justice
(magna cum laude), he continued his studies in
mechanical engineering and today is a member
of the Society of Professional Engineers in
England and in France and is licensed to prac-
tice throughout the European Union. We would
suspect no one is better informed about boating
matters in the Caribbean. The Captain set us up
in a very nice bed/breakfast type inn on a high
hill overlooking the bay and city of Fajardo. It
was a fine place to stay.

We visited him at his home and office in
Fajardo, PR, to spend several hours talking
about the boating world in the islands and
about boating crime. We could probably do a
feature alone on his experiences, but we will
relate just a few. When we were at his home,
we saw 5 or 6 framed 8XI0 photos on his
office wall that fascinated us. The top one
was of a very luxurious sailing vessel with
sails unfurled resting at anchor. In the next
photo, the vessel was sitting low in the water.
In the succeeding photos is went down and
down until just the tip of the mast showed
prior to it sinking out of sight. The last photo
was of several woman and a man with liquor
bottles in hand dancing under a thatch lean to
on what appeared to be an island. This was
the story behind it:

Ed received a call from an insurance com-
pany, who told him that they had a very
expensive sailing vessel insured and it re-
cently sank and a claim had been filed for it.
The company had no proof, but smelled a rat
as to why it sank. They retained Ed to inves-
tigate the matter. At the time he was a single

parent with a young son and not wishing to
leave him, decided to take him along and
make it sort of a vacation and what better
cover for an investigator, than to be a father
and son on a vacation.

Ed began to cover the islands around the
sight of the sinking and most appropriately
the bars in the cities where sailing people
hung out. After looking in about 30 bars, he
finally hit pay dirt, when the bartender told
him that a crew man from the ill fated vessel
had been coming into the bar. Ed staked the
place out and soon the crew member came in.
Ed got next to him and bought a few drinks
and the man warmed up and began to talk. He
apparently was a little down on his luck and
easy to talk to. He finally began to talk about
the sunken vessel and began to confide that it
was not on the up and up. In fact, he said, he
had taken a bunch of snapshots of the sinking
boat, after some engine ports were opened to
allow it to sink. He would like to show them
to Ed but he had not had the funds to get them
processed. This was a great opening for a
good investigator like Ed and he offered to
have the film processed for the man. The man
jumped at the offer and Ed wasted no time in
getting them to a developer. Of course he not
only got the man a set of the prints, but had
about every conceivable enlargement and
enhancement made possible for himself.

He took the regular copies to the man and
the man told the whole story. The photos
were outstanding evidence coupled with the
man's narrative. But there was more. Ed
noticed some shipping crates lashed on the
stem deck. What were they? Oh, a little side
business of the Captain's that the owners
were not aware of. He was smuggling elec-
tronic equipment on his own. Ed was able to
have this area of the ship enlarged to the point
you could read the shipping labels on the
crates! Another crime.

What about the dancing with the liquor.
That was a celebration dance over the success-
ful sinking. The women? One of those was a
woman who was connected to a drug operation
and she, like the crates, were a little side
business, as she was being smuggled into one
jurisdiction from another. An enlargement of
the dancers easily identified her to drug au-
thorities when it was reported to them.

So the end result was that not only did the
insurance company have a fraud case against
the owners of the sunk boat, but the yacht
Captain was the object of prosecution by sev-
eralFederal agencies. With all of this, Ed could
just step back and let these agencies carry the
ball and receive a great deal of gratitude from
his insurance client. A neat case and one well
worth having a remembrance of on his wall. It
is no wonder that he was chosen as the out-

standing Marine Investigator for the year by
The International Association of Marine In-

vestigators.
One last wall momento we saw had nothing

to do with marine investigation, but was a
priceless object of art.

It seems Ed had attended a meeting in a city
in the southeastern part of the u.s. and had
stayed at a well known motel chain.

Shortly after he retired that night, he began
to feel something bothering his legs and they
began to itch. Something was biting him in lots
of places. He got out of bed, shook out all the
bed coverings, coated his legs with alcohol and
went back to bed and made it through the night.

The next morning when he checked out, he
mentioned to the desk lady that he hated to tell
them, but his bed had been infested with bed
bugs that night. She was very apologetic and
offered a discount on his bill. He agreed and she
gave him 10% off and he paid and left. But he
could not believe his eyes when he looked at his
receipt. Not only did she give him a 10%
discount off the room price, but she also gave
him one on the tax that was added. It clearly
stated the discount as given because of "bed
bugs in his bed"!

Can you imagine the uproar if the headquar-
ters of the motel chain saw that on one of their
bills? But Ed just retained the copy of the bill
and had it framed and it resides on his wall with
hundreds of other momentos of his life in the
marine investigation world. This one in par-
ticular though showed us the toughinvestiga-
tor and hard worker has a humorous side and
enjoys his life each day in many ways.

Although it probably gets the most recogni-
tion, marine investigation is just one of the
many aspects of Ed's numerous activities in
the world of boating. He is certified in condi-
tion and valuation surveys of commercial ships
and yachts, does tonnage measurements, is a
loss adjuster, expert in forensic engineering
and appears frequently in courts throughout
the world as an admiralty expert as well. It
would take a whole page to list all his accom-
plishments, awards, titles and qualifications.

His latest accomplishment, shortly after out
visit, was to marry his lovely wife, Gabrielle,
who is a native of Bremen, Germany. They met
originally on St. Luci~ and were married on
March 31st.

Best of all, he is an extremely nice guy, who
helped two strangers like us have a little better
experience and appreciation of Puerto Rico the
Virgin Islands and the whole Caribbean. In
addition, his office secretary, Ms. Nellie Ortiz,
was very helpful to us at any time Ed was not
available. We certainly appreciated their hos-
pitality and wish Ed and Gabrielle much hap-
piness. He is certainly a good friend of marine
enforcement officers.
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